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The article determines the ILO 169 Convention as one of the most Received 6 February 2020
crucial international legal acts on indigenous peoples’ rights and Accepted 28 July 2020
possible vector for the aboriginal legislation development in

Russia. Authors examine the USSR and Russian Federation'’s I'f:;m(t’iok&sl Labor
attempts to ratify this international act and speculate on its future Organization (ILO); ILO 169

progress and importance for the aboriginal law in Russia. convention; human rights;
Moreover, the article demonstrates the ILO 169 Convention indigenous peoples;
impact on Russian legislation about indigenous small-numbered indigenous small-numbered
peoples with its deficiencies and scope for improving according to peoples; aboriginal law;
the Convention’s requirements. Russian legislation

1. Introduction

Constituting up to five percent of the world’s population, indigenous peoples represent
one of the poorest and most disenfranchised segments of society. This isolates them
from decision-making processes. Moreover, indigenous peoples are not intrinsically vul-
nerable, but because of external factors brought by the modern society. Considering the
climate change and industrial development in the Northern territories, many indigenous
groups are now in danger of disappearing because of a high risk of pollution and threat to
their traditional way of life. Many of them move to the cities, where they often face social
exclusion, discrimination, and finally assimilation. Indigenous peoples are highly suscep-
tible to unemployment, face a variety of socioeconomic challenges, find it difficult to pre-
serve their traditional activities, and often lose their native language and culture.’

If previously international law could be considered an instrument of colonialism and
territorial conquest, today it is an important benchmark and a powerful driver in the
development of national legislation aimed at protecting the rights of indigenous
peoples.” This is preciously the function of the International Labour Organization
(ILO) Convention No 169 on Indigenous and Tribal Peoples in Independent Countries.’
In Russia it directly affects the interests of 40 indigenous peoples in the North, in Siberia,
and in the Far East - all interested in preserving their traditional ways of life.* At the same
time, however, the convention has not been ratified by Russia, despite her influence being
reflected in many of its provisions. The problem stems from questions of how the conven-
tion aligns with Russia’s national norms and regulations, particularly with regard to
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indigenous peoples’ right to land, natural resources, environmental management priori-
ties, the allowance of traditional economic activities, compensation rights, and the right
to consultation where their interests are at stake. The recognition of traditional values, cus-
tomary law and indigenous peoples’ institutions is also a big problem in contemporary
Russia. Russian legislation provides some rights to indigenous peoples, but the complexity
of the legislation, its frequent changes, the imperfection of the existing norms and other
factors often complicate the realisation of the objectives of the legislation.”

2. Historical background: signing and the main provisions of the ILO 169
convention

Practically since it was founded in 1919, the ILO has been concerned with the social and
economic issues of ethnic communities whose culture, customs, and language distinguish
them from the rest of the population in a given country.® In 1957 the organisation adopted
Convention No 107 ‘On the Protection and Integration of Indigenous and Other Tribal
and Semi-Tribal Peoples in Independent Countries.” This convention was the first
attempt to codify the rights of indigenous peoples in international law, covering the
right to land, working conditions, health and education. It was ratified by 27 different
countries.®

In the 70s and 80s of the XX century the United Nations intensified its efforts to protect
the rights of indigenous peoples. With the goal of improving the provisions of Convention
No 107 and recognising the need to develop standards for the protection of the rights of
indigenous peoples, the International Labour Organization began its revision process in
1985. In 1986 the ILO convened a meeting of experts, which included representatives of
aboriginal organisations. As a result, it was recognised that the integration approach, as
the basic idea of Convention No 107, neither met the needs of indigenous peoples nor
reflect the latest thinking on the subject. The possibility of self-determination in economic,
social, and cultural areas and the need to enshrine this right in the new norms of the ILO
were among the issues most emphasised during the revision process.” It was also con-
cluded that state seizure of indigenous or tribal lands - or to evict peoples from those
lands - should be limited to only the most exceptional circumstances, and, moreover,
only occur with given indigenous peoples’ express consent.'

ILO Convention No 169 was adopted in June of 1989 and entered into force on the 5th
of September 1991. By that time, the convention had been ratified by four states: Bolivia,
Colombia, Mexico, and Norway. In subsequent years it was ratified by Costa Rica, Chile,
the Central African Republic, Denmark, Ecuador, Fiji, Guatemala, Honduras, the Nether-
lands, Paraguay, Peru, Argentina, Brazil, the Dominican Republic, Nepal, Nicaragua,
Spain, Venezuela, and Luxembourg. Thus, to date, the convention has been ratified by
23 states.'!

The document is a rather voluminous international legal accord - consisting of a pre-
amble and 44 articles - divided into ten sections: general policy, land, employment and
employment conditions, vocational training, handicrafts and artisanry, social security
and health, education and means of communication, international contacts and
cooperation, management, general provisions, and final provisions. Convention 169
supersedes Convention 107, although a number of countries which have ratified Conven-
tion No 107 but have not ratified Convention No 169 continue to be parties to the first one.
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ILO 169 Convention is legally binding and one of the most comprehensive document
on indigenous peoples’ rights.'* According to Convention 169, indigenous peoples are not
seen as temporary, disappearing communities (which was the assumption on which Con-
vention 107 relied on), rather, indigenous peoples are seen as political entities that have the
right to maintain and develop on the basis of their own aspirations and desires.'> Among
the most important rights conferred upon indigenous peoples by Convention 169 are: the
right to prioritise the issues they want in the process of economic development; the right to
participate in the preparation, implementation and evaluation of plans and programmes
that affect them; the right to preserve their own customs and institutions; the right of own-
ership of the land they traditionally occupy; the right to use and manage the natural
resources located on those lands; the right to compensation for losses and damages
caused to them in connection with the use of those lands; the right to preserve customs
or customary law (they must be considered in the application of national laws); the
right to establish their own educational institutions, as well as many other positive rights.

The convention prohibits discrimination against these peoples (art. 3) and stipulates
that special measures shall be applied, as appropriate, to protect persons belonging to indi-
genous communities, and the institutions, property, labour, culture, and the environment
of these communities.'* Moreover, the social, cultural, religious, and spiritual values and
practices of indigenous peoples are recognised and protected. Governments are bound to
consider the nature of problems that indigenous groups face as communities and as indi-
viduals and are obliged to establish procedures through which indigenous peoples are able
to participate in decision-making processes in elected and administrative institutions
responsible for the policies and programmes that affect them.

The convention in its articles 13, 15, and 23(1) emphasises the significance of indigen-
ous peoples’ reliance on traditional occupations including hunting and fishing, and impor-
tance of their territories and resources for economic, social and cultural development.
Article 23(1) of the convention declares:

Handicrafts, rural and community-based industries, and subsistence economy and tra-
ditional activities of the peoples concerned, such as hunting, fishing, trapping and gathering,
shall be recognized as important factors in the maintenance of their cultures and in their
economic self-reliance and development. Governments shall, with the participation of
these people and whenever appropriate, ensure that these activities are strengthened and
promoted."®

Article 15 protects indigenous peoples’ rights to the natural resources pertaining to their
lands and if the state retains the ownership of mineral or sub-surface resources or rights to
other resources pertaining to the lands, governments should consult indigenous peoples
before any exploration or exploitation of such resources pertaining to their lands. Indigen-
ous peoples can participate in the use, management and conservation of these resources.
Moreover, indigenous peoples may participate in the benefits of such activities and shall
receive fair compensation for any damages as a result of such activities. The concept of
slands” has a broader meaning as it was stated in a legal definition in article 13(2)
affirming that: “The use of the term lands in articles 15 and 16 shall include the concept
of territories, which covers the total environment of the areas which the peoples concerned
occupy or otherwise use.’'® Therefore, the article 15 shall embrace offshore sea areas that
indigenous people use, and thus is applicable with regard to their coastal fisheries and
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hunting grounds. As an outcome indigenous people should have the right to participate in
state regulation of quota management, the size of vessels in various sectors of the sea, and
the use of fishing and hunting equipment.

In addition to the rights conferred upon indigenous peoples, the convention reflects the
responsibilities governments are tasked with in states which have ratified the convention.
Governments should promote the full utilisation among indigenous peoples of the social,
economic, and cultural rights they enjoy and consult with them when legislation affecting
their rights and interests is being considered; create conditions for the development of
their institutions; work with them to protect and preserve the environment and the terri-
tories they inhabit; provide them with adequate healthcare or provide them with the
means to seek independent care; and take measures to preserve the national languages
of these peoples. A distinct feature of the convention is the duty to consult requirement,
which obligates governments to consult with indigenous peoples in decisions that directly
affect their interests.

Educational measures should also be enacted to eliminate and counter anti-indigenous
prejudices among other groups in the national community. To this end, steps are being
taken to ensure that history textbooks and other educational and scientific materials
provide a fair, accurate and informative picture of the indigenous societies and their
cultures.

The critical difference between Conventions No 107 and No 169 is the replacement of
the concept of ‘population’ in the former with the concept of ‘people’ in the latter.
However, the new instrument also states that the use of the term ‘peoples’ in the conven-
tion is not regarded as having any meaning with regard to the rights that may be contained
in that term under international law. Such a reservation means that the realisation of the
rights of indigenous peoples is quite specific (linked to their cultural, spiritual and econ-
omic needs) and is not equivalent to the right to self-determination of peoples, which
would imply the free choice of their political status, territorial isolation and the formation
of their own statehood.

The standards set out in ILO Convention No 169 provide a framework for the protec-
tion of the fundamental rights of indigenous peoples in accordance with international law
and define the fundamental obligations of state parties, on the basis of which each state
ratifying the convention takes specific measures that are fine-tuned to the specifics of
each country.

Russia has not ratified the ILO 169 yet, mainly because of the indigenous people’s
definition and the land rights in the convention do not correspond the domestic legal
requirements.'” In particular, the definition of ‘indigenous people’ does not meet the
numerical criteria of less than 50,000 people in Russian legislation, and the indigenous
peoples’ rights of ownership and possession over the lands which they traditionally
occupy is not recognised by the Russian legislation. However, as ILO Convention does
not prohibit reservations to the treaty, it is possible for Russian Federation to accede to
it making such reservations in order to meet domestic legal requirements.

3. How the ILO 169 convention was viewed in the late USSR

The USSR participated in the development of the draft and voted for the adoption of the
Convention 169. Subsequently, however, in the 18-month period defined by the ILO
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Constitution'® (art. 19, section 5b), it was not ratified by it. At the expiration of this
specified time, as stated in section 5e of the art. 19 of the Constitution, a member of
the organisation does not assume any further obligations, except the obligation to
provide the Director-General of the International Labour Office information on the situ-
ation of the legislation in his country and relevant practices on the matters to which the
convention relates, that may have been taken to give effect to any provisions of the con-
vention through legislative or administrative measures, collective agreements or any other
way, as well as those circumstances that prevent the ratification of the convention or delay
it.

However, attention should be drawn to the fact that the issue of ratifying Convention
169 was raised in the USSR. In particular, People’s Deputy of the Supreme Council of the
USSR R. Rugin addressed the Government of the USSR with a request to ratify the con-
vention, but he did not receive a clear answer one way or another. Moreover, in 1990, the
President of the Association of Indigenous People “Yamal to Descendants,” S. Haryuchi
addressed the Government of the USSR with the same request. In response, the Deputy
Chairman of the Council of Ministers of the USSR on Social Affairs V. Lakhtin explained
that the government intends to consider the question of ratification in the same year. In
1991, the Chairman of the Committee on National Policy and Interethnic Relations of the
Supreme Council of the USSR G.S. Tarasevich received a letter signed by the Minister of
Foreing Affairs N.N. Bessmertniy, which contained a positive answer to his request to the
Ministry of Foreign Affairs of the USSR on the possibility and expediency of ratification of
the Convention 169."” On this basis, some researchers insisted that the USSR in 1991 was
very close to ratifying Convention 169.>°

The benevolent attitude in the late USSR towards the convention is exemplified in con-
temporary legislation adopted during that period that reflects many of the convention’s
ideas. This is seen, for example, in the Resolution of the Supreme Council of the USSR
of 27 November 1989 ‘On Urgent Measures of Ecological Improvement of the
Country,’21 which recommended to carry out, in 1990, the consolidation of the territories
of traditional nature management, not subject to alienation for industrial development, for
the indigenous peoples of the North, Siberia and the Far East; and also in the Resolution of
the Cabinet of Ministers of the USSR and the Council of Ministers of the RSFSR of 11
March 1991 No 84 ‘On Additional Measures to Improve the Socio-Economic Conditions
of the Small-Numbered Peoples of the North for 1991-1995,2% which recognised the need:
to provide each family of the small-numbered peoples of the North with housing; to create
conditions for the development of traditional economic activities of these peoples through
the consolidation of their exclusive right and privileges for the use of biological resources
in their places of residence, hunting and fishing grounds and reindeer pastures; the for-
mation of territories of traditional nature management for their traditional crafts; to
develop standards and procedures for compensation for environmental damage from
the economic development of the territories of the Northern peoples; to reserve up to
10 percent of the total number of places for the work of these peoples; to complete the
creation of alphabets and spelling rules for peoples without a written language; to guaran-
tee target places for representatives of these peoples in higher educational institutions and
in graduate schools; to support specialised editions in the languages of the peoples of the
North and the publication of relevant literature; and to approve the state programme for
the development of small-numbered peoples of the North for 1991-1995.
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Another example is the USSR Law of 26 April 1990 ‘On Free National Development of
the USSR Citizens Living Outside Their National-State Entities or Without Such Entities
on the Territory of the USSR.”*® This law contains some provisions on the small-numbered
peoples’ rights, in particular it fixes the duties on indigenous small-numbered peoples’
habitat conservation in their traditional living areas, promotion their activities and handi-
craft, creation of regional funds for socio-economic and cultural development of indigen-
ous small-numbered peoples and ethnic groups (art. 5). It gives opportunity to create
ethnic villages and councils in the areas of traditional habitat of indigenous small-num-
bered peoples even if they are minorities there (art. 8). These provisions are in the frame-
work of the ILO 169 Convention demands and meet its requirements.

4, Attempts to ratify the ILO 169 convention in the Russian Federation

Russia is a member of the ILO and the legal successor of the USSR. It does not have a direct
obligation to introduce the rules of Convention 169 into its legal system. However,
attempts to do so have been repeatedly tried. This happened even before the adoption
of the Russian Constitution of 1993. In particular, the Resolution of the Congress of
People’s Deputies of the Russian Federation of 21 April 1992 ‘On the Socio-Economic
Situation of the Regions of the North and Equated Localities™ ordered that the
Supreme Council of the Russian Federation consider ratifying Convention 169. The
Russian President also recognised the need to make such a decision.”> At the initiative
of People’s Deputy A.V. Krivoshapkin, elected from the Republic of Sakha (Yakutia),
the ratification of the convention was included in the agenda of the fourth session of
the Supreme Council of the Russian Federation,® but its consideration was later
postponed.

The Constitution of the Russian Federation of 1993 was clear: ‘The Russian Federation
guarantees the rights of indigenous peoples in accordance with universally recognised
principles and norms of international law and international treaties of the Russian Federa-
tion’ (art. 69).>” This has provoked numerous attempts to have Convention 169 ratified. In
particular, on 22 November 1994, the State Duma of the Federal Assembly of the Russian
Federation held large-scale parliamentary hearings on this issue with the participation of
representatives of the federal executive bodies, subjects of the Russian Federation, the ILO,
and indigenous small-numbered peoples. During this discussion, proposals were made
both for and against the convention’s ratification. Specifically, doubts were raised in the
following areas: it is not clear who in the Russian Federation can be covered by the con-
vention; whether its provision on the recognition of indigenous peoples’ ownership and
ownership of the land they traditionally occupy is compatible with the Russian legal tra-
dition; whether ratification of the document is permissible in the absence of the necessary
regulatory framework; Russia is able to successfully resolve the problems of indigenous
small-numbered peoples without ratifying the convention. The recommendations
adopted at the end of the hearings stated that the provisions of the convention correspond
to the essence and spirit of the Constitution of the Russian Federation, its ratification
meets the aspirations of the indigenous peoples of Russia, and it will strengthen the
legal basis of relations between peoples and the state. It was proposed to the President
of the Russian Federation to submit the convention for ratification, to the Federal Assem-
bly - to bring the current legislation in line with it, and to the Government of the Russian
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Federation - to determine the specific beneficiaries of the rights of this act.”® Subsequently,
the State Duma in its resolution No 816-I of 26 May 1995 ‘On the Crisis Situation of the
Economy and Culture of the Small Indigenous Peoples of the North, Siberia and the Far
East of the Russian Federation” confirmed the proposal addressed to the President of the
Russian Federation to consider the possibility of submitting Convention 169 for
ratification.”

Ratification nevertheless did not follow these hearings. However, the discussion has
continued. On 22 November 2002, at the initiative of the Federation Council Committee
on the North and Small Peoples, a round table was held on ‘Prospects for Ratification by
the Russian Federation of ILO Convention No 169 on Indigenous and Tribal Peoples in
Independent Countries.” The participants of the discussion, according to their official rec-
ommendations, agreed that before the decision to ratify the convention, it is necessary to
work out the issues of ethnic groups to which it will be addressed, as well as the issues of
land use and environmental management of indigenous peoples in the context of the pro-
visions of this document, combining the terminology of Russian domestic legislation and
the convention.*

The last concrete discussion of convention’s ratification by the Russian Federation
occurred within the framework of a round table organised by the Public Chamber of
the Russian Federation on 23-24 November 2006, which was attended by representatives
of the ILO, the government of Norway, Guatemala, and Denmark (governments which
have already ratified the convention), federal and regional authorities, organisations of
indigenous peoples, and experts. As a result of this discussion, it was recognised that:

The provisions of the convention on the rights of indigenous peoples to lands and natural
resources, can, in the light of the experience of these states, be applied in a flexible
manner, using the form of long-term gratuitous use of land by these peoples;

beneficiaries of the rights of the convention in the Russian Federation have already been
identified, if we take into account the unified list of indigenous small-numbered peoples of
the Russian Federation;>!

it is necessary to establish an interdepartmental group to prepare an opinion on the
ratification of Convention 169 by the Russian Federation and hold parliamentary hearings
on this issue.””?

To add to this, the indigenous small-numbered peoples of the North, Siberia, and the
Far East of the Russian Federation and their associations directly insist on the ratification
of Convention 169.%* This is supported and justified in scientific literature.*

And vyet, despite all efforts, Russia has not ratified Convention 169. We believe,
however, that the discussions on this issue have been useful. They have made it possible
to delve deeper into the content of this document and have helped to draw attention to
the problems of indigenous peoples and the legal regulation of relations with them.

At the moment, given the expectations of these peoples and the state of their rights, the
ratification of the convention has not lost its relevance. These issues have been mentioned
in international level as well. For instance, in 2009 the Human Rights Committee (HRC)
voiced its concerns about the ‘alleged adverse impact upon indigenous peoples of ... the
exploitation of lands, fishing grounds and natural resources traditionally belonging to
indigenous peoples through granting of licenses to private companies for development
projects such as the construction of pipelines and hydroelectric dams.”*> Thus, the HRC
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emphasised the problem on business interests’ predominance over indigenous peoples’
interests in Russia.

In 2009 the UN Special Rapporteur on the rights of indigenous peoples visited Russian
North. In his final report he also emphasised that indigenous people in Russia would like
to have the opportunity to discuss and negotiate all terms of their agreements with oil
companies, rather than being presented with a model and an inflexible contract, pre-
printed and ready to be signed.”® The same opinion was delivered before by the leaders
of the Russian Association of Indigenous Peoples of the North (RAIPON).”” As professor
Xanthaki also claimed before - contrary to the provisions of the law, there has been no
consultation with or compensation for indigenous groups under the law, the government
provides no funds to implement its provisions, and indigenous groups receive no benefits
from resource extraction activities on their traditional lands.”®

In 2015 according to the concluding observations on the seventh periodic report of
Russian Federation the HRC again concerned about the fact that insufficient measures
are being taken to respect and protect the rights of indigenous peoples and to ensure
that members of such peoples are recognised as indigenous.”” HRC concerned also that
no territory of traditional nature use has been established under the 2001 FL ‘On Terri-
tories of Traditional Nature Use.** And, uttered its worries that territories of traditional
nature use ‘are largely unprotected from desecration, contamination and destruction by
extractive, development and related activities, that consultation with indigenous peoples
on matters of interest to their communities is insufficiently enforced in practice and
that access to effective remedies remains a challenge.’*'

Indigenous issues raised by the HRC’s concluding observations were not answered in
Russia’s written response, although the state party has to take an extensive range of
measures to reach compliance with its obligations under the International Covenant on
Civil and Political Rights (ICCPR).*> And Russia participates in the ICCPR as a successor
state of the USSR who ratified it in 1973.*> Thus, provisions of this convention, including
article 27, are binding for Russia.

In 2017 the UN Committee on the Elimination of Racial Discrimination (CERD)
payed attention to the situation with indigenous peoples in Russia, emphasising that
numerical ceiling of 50,000 individuals beyond which a self-identified indigenous
group may not be classified as indigenous prevents them from enjoying legal protection
of their lands, resources and livelihoods.** It also emphases the failure to establish any
federally protected territories of traditional nature use for indigenous peoples, failure to
respect the principle of free, prior, and informed consent of indigenous peoples, and
various bureaucratic barriers indigenous fisheries face for obtaining fishing rights in
addition to unnecessary restrictions on how to practice fishing, such as the prohibition
to use nets.

In line with its General Recommendation No 23,*” the Committee urgently called upon
the state party to undertake the necessary legal revision to ensure that all indigenous
peoples enjoy their rights and to establish federally protected territories of traditional
nature use for indigenous peoples. It also points the importance to ensure the application
of the free, prior and informed consent principle and to remove any discriminatory
restrictions on indigenous fisheries. Moreover, CERD recommends Russia to consider
ratifying the ILO 169 Convention, and formally endorse the United Nations Declaration
on the Rights of Indigenous Peoples (UNDRIP).
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ILO 169 Convention ratification is consistent with the requirements of the Constitution
of the Russian Federation (part 1 of art. 17, art. 55, art. 69). It will help to increase confi-
dence in the public authorities among indigenous peoples, will strengthen state control
over the preservation of appropriate conditions of their lives. It will give acceleration, com-
prehensiveness and interrelatedness of law-making and law-enforcement practice in the
sphere of protection of the rights of indigenous small-numbered peoples and will
ensure stability of the domestic legislation concerning these peoples.

Thus, it is necessary to proceed from the assumption that:

(a) Doubt exists related to the fact of whether Convention 169 is compatible with the
Constitution of the Russian Federation and would survive judicial review in the Con-
stitutional Court, the powers of which include inspecting international treaties of the
Russian Federation which have not yet entered into force (section ‘g’ of part 2 of art.
125 of the Constitution of the Russian Federation);

(b) The absence of necessary laws or their non-compliance with the convention cannot be
considered as an obstacle to its ratification: within the meaning of the Constitution of
the Russian Federation (part 4 of art. 15, art. 69), if the convention does not contradict
the Constitution and increases the standard of rights and guarantees of indigenous
small-numbered peoples, it can be introduced into the Russian legal system, and
the legislation must be brought into line with it;

(c) In determining the nature and scope of the measures to be taken to apply the conven-
tion, flexibility is shown, taking into account the conditions specific to each country
(art. 34 of the convention);

(d) The implementation of the convention in the Russian legal system cannot destroy the
accumulated positive potential of the rights and benefits of indigenous small-num-
bered peoples, since its provisions do not have retroactive force, do not compete
with international legal norms and norms of domestic legislation establishing
higher standards of the rights of these peoples (art. 35 of the convention).

5. The ILO 169 convention impact on the aboriginal legislation in Russia

Currently, the Russian Federation has a significant body of laws aimed at protecting indi-
genous small-numbered peoples. The basis of this legislation is the provision of the Con-
stitution of the Russian Federation (art. 69), according to which the Russian Federation
undertakes to guarantee the rights of these peoples in accordance with generally recog-
nised principles and norms of international law and international treaties of the
Russian Federation. This provision became an innovation for the Russian constitutional
law as for the first time indigenous peoples were mentioned in the supreme legal authority.
But this provision has a declarative character and does not name specific rights.*® In the
same time this rule suggests that Russia considers the communities of indigenous small-
numbered peoples to be in need of state support and special rights commensurate with
international standards, which should contribute to the preservation of their identity
and development in modern society. Defining legal status of indigenous small-numbered
peoples international law has a special role as the rights of indigenous small-numbered
peoples should fit international standards.*’
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The Constitution of the Russian Federation also establishes that the protection of indi-
genous peoples” habitat and traditional way of life is a special subject of joint jurisdiction of
the Russian Federation and its subjects (section ‘m’ of part 1 of art. 72). According to it,
legal regulation on these questions is performed by federal laws and the laws issued
according to them and other regulations of subjects of the Russian Federation (part 2 of
art. 76 of the Constitution). To date, only at the federal level, dozens of such acts have
been adopted,*® among them are: Federal laws ‘On Guarantees of the Rights of Indigenous
Small-Numbered Peoples of the Russian Federation’,*” ‘On General Principles of Organ-
ization of the Communities of Indigenous Small-Numbered Peoples of the North, Siberia
and the Far East of the Russian Federation’,’® and ‘On Territories of Traditional Nature
Use of Indigenous Small-Numbered Peoples of the North, Siberia and the Far East of
the Russian Federation’.’" They have a decisive importance.

How does the current legal regulation in this area relate to the key provisions of the

Convention 169?

5.1. What peoples are covered by the ILO 169 convention in Russia

The definition of indigenous peoples in Russian Federation relies on several cumulative
requirements, outlined in the Law ‘On Guarantees” (1) living in the historical territories
of their ancestors; (2) preserving their traditional way of life, occupations, and folk art
[handicrafts]; (3) recognising themselves as a separate ethnicity; and (4) numbering at
most 50,000 people within Russia.”* Following the provisions of this law, the Government
of the Russian Federation, as mentioned above, on the proposal of the state authorities of
the constituent entities of the Russian Federation, approved the lists of these peoples - a
unified list of 47 indigenous small-numbered peoples with the allocation of the list of 40
indigenous small-numbered peoples in the North, Siberia and the Far East of the Russian
Federation. Subsequently, federal legislation was developed exclusively in relation to the
peoples of the North, Siberia and the Far East, as they most meet the objective criteria
of the peoples covered by the Convention 169 (part 1 of art. 1). At the same time, it
should be understood that the Russian Federation as a sovereign state independently
determines specific groups of peoples that require special state support from the stand-
point of international standards, as well as their name and definition.”

The inclusion or non-inclusion of communities in the list of indigenous small-num-
bered peoples is at the sole discretion of public authorities. For example, inclusion was
denied to the Komi-Izhemtsy and Pomors, who sought to acquire the status of these
peoples, for the reason that they are not separate ethnic groups.”* In order to rationalise
these issues, it would be good to regulate the procedure of ethnic identification, based on
the following:

(a) Ethnic communities, if they meet the established criteria, could decide on their own
whether to classify themselves as indigenous peoples, i.e. the criterion of self-identifi-
cation of peoples, to which the Convention 169 points (part 2 of art. 1), should be
taken into account;

(b) The desire to be included in the list of indigenous small-numbered peoples should be
confirmed by the decision of the relevant community or bodies (organisations) auth-
orised to represent them;
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(c) The public authorities of the Russian Federation are called to monitor compliance
with procedures, to exclude falsification of compliance of indigenous peoples with
the established criteria, and to send the necessary documents to the Government of
the Russian Federation;

(d) The Government of the Russian Federation decides to include the ethnic community
in the list of indigenous small-numbered peoples taking into account the opinion of
the Association of indigenous small-numbered peoples of the North, Siberia and the
Far East of the Russian Federation. A negative decision on this issue may be chal-
lenged in court.

Despite the fact that the Constitution of the Russian Federation (art. 26) guarantees every-
one the right to determine and indicate their nationality, the problem for many years
remains the issue of individual ethnic identification of persons among indigenous
small-numbered peoples. As a result, they have difficulties with the implementation of
special rights to traditional hunting and fishing, land use, replacement of military
service with alternative civil service, social pension, etc. Various measures have been pro-
posed to address the situation (recently, the idea of establishing a state register of persons
belonging to indigenous small-numbered peoples has been actively promoted). However,
the most simple and understandable, in our opinion, would be to recognise the issuance by
the authorised state body of a document (insert in the passport) confirming the belonging
of a person to the community of indigenous small-numbered peoples, if there is a corre-
sponding requirement coming from him, as well as evidence of his belonging to these
peoples, as which it is necessary to consider the origin, language, lifestyle, conduct of tra-
ditional economic activities, observance of customs and traditions.>

5.2. The rights of indigenous small-numbered peoples to maintain their
institutions and to express their views on issues affecting them

Ensuring these rights is a guarantee of the right of these peoples to self-determination in
the Russian Federation, which is considered as a principle of the federal structure of Russia
(part 3 of art. 5 of the Constitution). Its realisation for some indigenous peoples (Nenets,
Khanty, Mansi, Chukchi) are historically Autonomous (in the past — national) districts —
Nenets, Khanty-Mansi, Chukchi and Yamal-Nenets,”® having the status of subjects of the
Russian Federation, and also administrative and territorial units with the special status
formed in places of habitation of Dolgans, Evenks and Koryak instead of the abolished
Autonomous districts of the specified people.”” In addition to this, the federal law on
the guarantees of the rights of indigenous small-numbered peoples of the Russian Federa-
tion enshrines the rights of indigenous small-numbered peoples to participate in monitor-
ing the use of land, in compliance with environmental legislation, to participate in the
protection of their native habitat, traditional lifestyles, management and fisheries, in
environmental and ethnological examinations, the creation of communities and other
associations, and territorial public self-government (arts. 8, 11, 12). Calls for the formation
of councils of representatives of indigenous peoples in the bodies of executive power of
subjects of the Russian Federation and bodies of local self-government. The possibility
of holding gatherings, referendums of citizens in a situation when there is a need to
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allocate land for the construction of objects in places of traditional economic activity of
indigenous peoples for purposes not related to this activity and traditional crafts
(section 9 of art. 39.14 of the Land code of the Russian Federation).’®

At the same time, the relations connected with formation or abolition of subjects of the
Russian Federation and administrative-territorial units providing autonomy of indigenous
small-numbered peoples are not regulated by law. The provisions on the participation of
these peoples in governance are general, whereas Convention 169 requires that this should
take place through established procedures, systematically (whenever legislative or admin-
istrative measures that may affect these peoples are considered) and at all levels of public
authority, through indigenous representative institutions (they should be recognised and
guaranteed resource support), in good faith and in a manner appropriate to the circum-
stances, with a view to reaching agreement or agreement on the proposed measures (art.
6). These are the issues where Russian legislation on indigenous small-numbered peoples
is necessary to develop.

5.3. The rights of indigenous small-numbered peoples over the lands

The Federal law ‘On Guarantees’ stipulates that indigenous small-numbered peoples, their
associations and persons belonging to these peoples have the right to use free of charge in
places of traditional residence and traditional economic activities of indigenous small-
numbered peoples lands of different categories necessary for realisation of their traditional
management and occupation of traditional crafts (section 1 of part 1 and section 1 of part
2 of art. 8). In other words, the land is not protected just for the mere fact that indigenous
peoples have been living there, but because the land is necessary for the traditional econ-
omic system of the indigenous community.”

The Federal law ‘On the Territories of Traditional Nature Use’ guarantees to persons
belonging to indigenous peoples and their communities the right to create local,
regional and federal specially protected areas for their traditional nature use and tra-
ditional way of life. Within the boundaries of these territories, a special legal regime
of nature use is established, land plots are provided to persons who belong to indigen-
ous small-numbered peoples and their communities in accordance with the current
legislation, and the seizure of these plots for state and municipal needs is allowed
when providing equal land plots with compensation for losses caused by such
seizure. No single territory of traditional nature use was created on federal level
since that law was adopted.®® Possibly the main problem in creating such territories
is that the decision-making process is concentrated in the hands of the government,
with little attention given to the interests of indigenous peoples. The law on territories
of traditional nature use does not give indigenous peoples any role in identifying the
size of such territory. Article 9 of the law says that borders of the territory of traditional
nature use are provided by authorities only.°" Such an approach ignores indigenous
people’s interests, disregards their special connection to the land, and excludes them
from participating in defining the borders of the territories of traditional nature
use.’” These issues have a particular urgency because of the increasing interest
among extractive businesses in the Russian North.”’

The Land Code of the Russian Federation of 25 October 2001°* provides for granting to
persons who belong to indigenous small-numbered peoples and their communities of the
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parcels of land in free use for placement of buildings and constructions for the term of no
more than for ten years (section 13 of part 2 of art. 39.10).

The Federal law of 24 July 2002 ‘On the Circulation of Agricultural Land’®® recognises
admissible transfer of the parcels of land from lands of agricultural purpose to commu-
nities of indigenous small-numbered peoples of the North, Siberia and the Far East for
preservation and development of a traditional way of life, economic activity and crafts
of these people in rent, and deer pastures in regions of the Far North - only on the
right of rent or on the right of free use for the term not less than for five years (sections
5, 6 of art. 10).

Forest Code of the Russian Federation of 4 December 2006 permits the reindeer hus-
bandry on the basis of forest lease agreements, and if this is done for indigenous peoples’
own needs, the forest plots are provided for free use for a fixed term (art. 38).

The Federal law of 14 March 1995 ‘On Specially Protected Natural Territories®” estab-
lishes that in the territory of national parks the zones of traditional extensive nature use are
allocated intended for ensuring traditional activities of indigenous small-numbered
peoples. Realisation of traditional economic activities and other affiliated types of inex-
haustible nature use is allowed within the borders of these zones (section ‘e’ of part 1 of
art. 15).

It should be added that the Order of the Government of the Russian Federation of 8
May 2009 No 631-p®® listed the approved places of traditional residence and traditional
economic activities of indigenous small-numbered peoples of the Russian Federation.
Thus, the historically formed territories (areas) of the native habitat of these peoples,
within which they carry out their cultural and household activities and engaged in tra-
ditional economic activities are fixed. But it does not necessarily contain or connected
to their right to use land (land plots).

If we compare these provisions with Convention No 169, we can say that the Russian
legislation does not recognise indigenous peoples’ property right and ownership over their
lands, but enshrines their right to the free fixed-term use of land and to use land on a lease
basis (for a fee, which is hardly fair). This right is interpreted from the standpoint of ordin-
ary property relations, and not from the standpoint of public law, derived from the recog-
nition of the fact of residence of these peoples on the relevant lands since time
immemorial.

Land rights is still the most important issue for indigenous peoples living in Russia.
The economic transformation in Russia needs to be supported through institutional
development, especially through the allocation of property rights in a manner that pro-
tects local economies and allows the indigenous population to participate in decision
making as well as share in the benefits of development.®® Moreover, there are still
issues not regulated by Russian domestic legislation but reflected in the convention,
such as:

(a) The prohibition of eviction of indigenous small-numbered peoples from occupied
lands, and if this happens, only with their free and informed consent, on the basis
of laws and established procedures, with the possibility of returning to the seized
land, obtaining equal land and compensation for losses and damage;

(b) The transfer of land rights between persons belonging to indigenous small-numbered
peoples;
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(c) The inadmissibility of the alienation of indigenous small-numbered peoples’ lands or
other forms of transfer of their rights to these lands outside their own community
without consultation with these peoples;

(d) The adoption of measures that would protect indigenous small-numbered peoples,
their representatives and communities from unfair actions of persons to obtain the
lands of these peoples in the ownership, possession or use;

(e) The imposition of sanctions for unlawful invasion of indigenous small-numbered
peoples’ lands;

(f) The increment of land, if necessary, to ensure the normal functioning of indigenous
small-numbered peoples, providing them with funds for the development of land they
own (use).

It is important to emphasise indigenous peoples’ connection to the land and subsistence
off its natural resources. Their lifestyle, which is rooted in sustainable development,
requires a different way of thinking compared to the most modern-day populations
which do not rely on subsistence.

5.4. The rights of indigenous small-numbered peoples over the natural resources

Setting land ownership aside, indigenous peoples’ rights over the natural resources and
traditional activities are also currently under severe threat.”” There is a problem with indi-
genous small-numbered peoples’ right to priority licensing implementation and therefore
the licenses to fish and hunt often go to commercial stakeholders rather than indigenous
peoples. Such a practice became usual in Russia and gave rise to a recent complaint from
Sami, an indigenous people living in the North-West of Russia, to the UN against the
actions of the regional government about the transfer of the pasturelands in a long-
term lease to a hunting club.”' Traditional activities and access to natural resources is a
part of the right to a healthy environment and an essential part of the right to life for indi-
genous small-numbered peoples.

Russian legislation recognises following rights of indigenous small-numbered
peoples:

(a) For free use of common minerals (clay, sand, etc.) (part 1 and 2 of art. 8 of the Federal
law ‘On guarantees’);”

(b) On priority use of fauna (art. 49 of the Federal law ‘On Wildlife’).”? In this connection,
the rights of indigenous small-numbered peoples and their communities are guaran-
teed to traditional fishing’* and hunting,”> and on the use of objects of fauna and
objects of water biological resources without tax encumbrances;”®

(c) On the use of water objects for traditional nature use (art. 54 of the Water code of the
Russian Federation);””

(d) On free harvesting of wood for one’s own needs (art. 30 of the Forest code of the
Russian Federation);78

(e) For the use of natural resources within the boundaries of national parks and state
nature reserves (arts. 15, 24 of the Federal law ‘On Specially Protected Natural
Areas’).”’
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Constitutional Court of Russian Federation referring to the issue of indigenous small-
numbered peoples’ right to traditional fishing confirmed that this right does not affect or
restrict the right of other people’s access to the aquatic biological resources.** Thus, this
right does not violate constitutional rights of non-indigenous individuals. This rule, to
our opinion, has an important meaning as it was proved that the special legal framework
indigenous small-numbered peoples have in nature use is constitutionally permitted and
does not violate other people’s rights.

In September 2014 a group of indigenous small-numbered people shoot 217 wild rein-
deers for all members of the community taking into consideration that the quota is eight
reindeers per person. They were found guilty of illegal hunting committed by an organised
group in conspiracy. Mr. Shchukin claimed in the Constitutional Court that current legis-
lation doesn’t cover quotas of those community members, who do not have a hunting
permit or ability to hunt, and they can assign their quotas to the hunters. In May 2019
Constitutional Court of Russian Federation had an unprecedented ruling in favour to indi-
genous small-numbered peoples’ hunting rights. Court confirmed that traditional hunting
is different from other kinds of hunting as it has a special meaning for existence and iden-
tity of indigenous small-numbered peoples.®’ This ruling also confirmed that all members
of the indigenous community have this right regardless if they have or not hunting permit
or ability to hunt.®* Therefore they can assign their quotas to the hunters within the
assigned limits of their personal needs.

The consolidation of these rights is consistent with Convention 169 (arts. 2, 4, 23).
However, their importance is offset by the fact that, for example, the rights to traditional
fishing and hunting are not linked to the right of indigenous peoples to the priority use of
wildlife, are not adequately specified in terms of quotas for the biological resources har-
vesting and realisation of fishing and hunting in a free regime (without allocation of rel-
evant sites). Traditional fishing and hunting, in fact, are replaced by commercial hunting
and industrial fishing.

The issue of the rights of indigenous small-numbered peoples in the context of extrac-
tive businesses in their traditional areas of residence and impact on traditional economic
activities has not been legally resolved yet. The federal law ‘On Subsoil®® gives the state
bodies of constituent entities of the Russian Federation the power to protect the interests
of indigenous small-numbered peoples (section 10 of art. 4) but does not provide such
power of the federal bodies. The law does not mention any rights and guarantees of indi-
genous small-numbered peoples to express their opinion on the realisation of subsoil use
or to claim compensation for damage caused by such activities. Subsoil users are not bur-
dened with social and other obligations towards indigenous small-numbered peoples and
their communities when obtaining permits to conduct relevant work. This approach is at
variance with the requirements of Convention 169 (art. 15).

Article 15 of the ILO Convention 169 fixes indigenous peoples’ rights to participate in
the use, management and conservation of the natural resources pertaining to their lands.**
Even though the 1999 ‘On Guarantees’ federal law complies with the abovementioned
standards, there are no proper consultations with indigenous small-numbered peoples
about exploration or exploitation of natural resources in areas they live, no compensation
for the lands utilised by the state or business entities, and no environmental assessments
take place. Indigenous small-numbered peoples often have no participation in the benefits
of commercial activities on their territories as the benefits are usually divided between the
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federal, regional, and local governments, to which indigenous communities do not have
access.”

The 1999 ‘On Guarantees’ federal law declares indigenous small-numbered peoples
have the right to protect their lands and traditional way of life.** Ecological and ethnolo-
gical examination should be done before any resource extraction is commenced on the
lands of indigenous small-numbered peoples. Nevertheless, this provision is ineffective,
for the reason that the mechanism for such examinations has not been defined and devel-
oped on the federal level. In the same time in Republic of Sakha (Yakutia), one of the
northern territories of Russia, a regional law was adopted in 2010 on ethnological exper-
tise® that is supposed to be held prior any commercial projects on the territories of indi-
genous small-numbered peoples to research the socio-cultural context of the development
on the particular ethnic group.*® However, many companies do not consider it binding
due to the fact that it is a regional law and, therefore, not applicable to projects carried
out on a federal or supra-regional level.*’

5.5. Socio-cultural rights of indigenous small-numbered peoples

The federal law ‘On Guarantees’ generally recognises the need to promote the socio-econ-
omic and cultural development of indigenous small-numbered peoples, to provide state
assistance for the reform of all forms of education and training of the younger generations
of these peoples, as well as to guarantee persons belonging to them the right to replace
military service with alternative civil service,” to preserve and develop native languages,
to receive and disseminate information on them, to create mass media,” foundations, cul-
tural centres and national cultural autonomies,”” training groups for instruction in tra-
ditional management and crafts, preservation of their traditions and religious rites,
maintenance and protection of places of worship, development of relations with represen-
tatives of indigenous small-numbered peoples living in other regions of the Russian Fed-
eration and abroad (arts. 8, 9, 10). The right to receive a social pension on preferential
terms is provided for indigenous small-numbered peoples — upon reaching the age of
55 for men and 50 for women.”” It is also fixed in legislation that Russian Federation guar-
antees its protectionism (protection) in relation to the preservation and restoration of cul-
tural and national identity of small ethnic communities through exceptional measures of
protection and stimulation provided by the federal programmes of socio-economic,
environmental, national and cultural development.”

However, most of these provisions are not supplemented by specific rules and actions
from the standpoint of the Convention 169 spirit. In particular, there are currently no
special measures for the recruitment and employment of indigenous peoples, no special
legislation and programmes aimed at preserving and protecting the indigenous culture
and the rights of these peoples to their cultural values, traditional knowledge and practices,
education and health, taking into account the life of indigenous small-numbered peoples.

5.6. Customs of indigenous small-numbered peoples and their incorporation into
judicial practice

The preservation of customs is one of the characteristics of the traditional way of life of
indigenous small-numbered peoples. Recognising this, Russian legislation legalises
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custom as value and source of law when applied to indigenous small-numbered peoples.”>
Their customs, if they do not contradict the federal legislation and the legislation of the
subjects of the Russian Federation, can be used in regulating intra-community organis-
ation, solving issues of education, protection and use of territories of traditional nature
use and traditional way of life, and can also be taken into account in court cases in
which persons belonging to indigenous small-numbered peoples act as plaintiffs, defen-
dants, victims or accused.”® These provisions are consistent with the requirements of
the Convention 169 (arts. 8, 9, 10, 12).

However, the rule on the incorporation of the customs of indigenous small-numbered
peoples in judicial practice is not specified in procedural legislation. As a result, it is not
applied by the courts. They ignore these customs, do not take into account the economic,
social and cultural characteristics of these peoples, which affects the individualisation and
fairness of the resolution of cases with their participation.””

6. Conclusion

Caring for indigenous small-numbered peoples (aborigines, Northern peoples) is a good
tradition of the Russian state.”® Today Russian Federation, considering itself as part of
the global community, guarantees the rights of these peoples in accordance with univer-
sally recognised principles and norms of international law and international treaties of the
Russian Federation. The ILO Convention 169 concerning Indigenous and Tribal Peoples
in Independent Countries is a fundamental instrument in this regard. It has not been
ratified by Russia, because the definition of indigenous peoples and the land ownership
rights in the convention do not meet the requirements of Russian legislation,” but in
fact served as a guideline for the inclusion in the Constitution of article 69 on the rights
of indigenous small-numbered peoples and the formation of relevant legislation.

However, the analysis showed that the aboriginal legislation in Russia has accepted only
certain provisions of the convention and is currently characterised as inconsistent, contra-
dictory and incomplete. It lags far behind international legal standards on the rights of
indigenous peoples, especially in relation to the 2007 United Nations Declaration on
the Rights of Indigenous Peoples (UNDRIP),'* which developing the ideas of the conven-
tion has marked a new level of protection of the rights of indigenous peoples for states,
including the Russian Federation. While Russia may have positive intentions and good
laws on the books, operationalisation and implementation of these laws in terms of
actual consultation and participation outcomes for indigenous communities is still lag
behind.'®" Rapidly evolving indigenous-industry relationships and different stakeholders’
expectations raise many important issues such as human rights, negotiation processes
regulation, and corporate social responsibility. Something must be done to align the pur-
poses of, and incentives at play in the gulf between, international investment law and indi-
genous rights.'%?

In 2019, the ILO celebrated the 100 years anniversary of its formation in Geneva. It was
also 30 years anniversary of the ILO Convention 169 that was signed on June 27, 1989.
This convention remains the pinnacle achievement of the trade union movement’s
legacy of solidarity with indigenous and tribal peoples.'”> The ILO Convention 169
remains the only international convention that can be ratified, which deals directly with
the rights and cultures of indigenous peoples.'”* The principles enshrined in the
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convention formalised a more expansive view of the rights of indigenous peoples in inter-
national law, including the UNDRIP.'®> The convention has also influenced the World
Bank’s operational guidelines on indigenous peoples, OD 4.20."%° And even if a country
has not ratified the convention yet, it can still use its provisions as guidelines. For instance,
Germany has not ratified Convention 169 but its development policy for cooperation with
indigenous and tribal peoples in Latin America is based on the convention.'”” Finland has
not yet ratified Convention 169, but it has tried to meet many of the provisions of the con-
vention in the Saami Act of 1995.'"® Undoubtedly, it is a good time to reevaluate the legacy
of the ILO Convention 169 for indigenous peoples’ rights development and take the steps
necessary to meet its provisions in Russian Federation and its further ratification.
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